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ASEAN DECLARATION ON THE
PLACEMENT AND PROTECTION OF
MIGRANT FISHERS

WE, the Member States of the Association of Southeast Asian Nations
(ASEAN) on the occasion of the 42nd ASEAN Summit chaired by the Republic
of Indonesia;

GUIDED BY the ASEAN Charter, which notes that one of the key purposes
of ASEAN is to enhance the well-being of the peoples of ASEAN by providing
them with equitable access to opportunities for human development, social
welfare and justice for the strengthening of the ASEAN Community;

REAFFIRMING our commitment to the ASEAN Community Vision 2025 to
build an inclusive, sustainable, resilient and dynamic ASEAN Community
which promotes equitable access to social protection and greater access to
basic social services for all;

REITERATING our commitments in the guiding principles of the ASEAN
Consensus on the Protection and Promotion of the Rights of Migrant Workers
and the guiding principles of the ASEAN Declaration on the Protection and
Promotion of the Rights of Migrant Workers (Cebu Declaration) to promote
decent, humane, productive, dignified and remunerative employment for
migrant workers;

FURTHER REITERATING our commitments in the ASEAN Convention Against
Trafficking in Persons Especially Women and Children, ASEAN Declaration
on the Rights of Children in the Context of Migration, ASEAN Declaration on
Strengthening Social Protection, ASEAN Declaration on Portability of Social
Security Benefits for Migrant Workers in ASEAN, ASEAN Declaration on
Protection of Migrant Workers in Crisis Situations and ASEAN Roadmap on
the Elimination of Worst Forms of Child Labour by 2025;

NOTING the Universal Declaration of Human Rights, fundamental ILO
Conventions, ILO Declaration on Fundamental Principles and Rights at Work,
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CONSIDERING the recommendations of the Eighth ASEAN Labour
Inspection Conference and the Seventh, Eighth and Twelfth ASEAN
Forum on Migrant Labour (AFML) for enhanced measures and dedicated
resources to ensure decent work of migrant fishers and address
violation of labour and human rights faced by migrant workers in fishing;

RECOGNISING the importance of migrant workers and their positive
contribution to the economies of ASEAN Member States;

MINDFUL that ASEAN Member States are among the world’s top producers
and exporters of fish and seafood products as well as the top origin countries
of migrant fishers;

RECOGNISING that fishing is a hard-to-reach sector and could be a hazardous
occupation which aggravates the vulnerabilities of migrant fishers to the risk
of decent work deficits including but not limited to unacceptable working and
living conditions on board fishing vessels, abusive recruitment practices and
inadequate labour inspection;

ACKNOWLEDGING that the migrant fishers are migrant workers whose
rights are an inalienable, integral and indivisible part of human rights and
fundamental freedoms as enshrined in the ASEAN Human Rights Declaration
and that they are entitled to the same rights and protection as other migrant
workers as provided for in the ASEAN Consensus on the Protection and
Promotion of the Rights of Migrant Workers;

FURTHER RECOGNISING the shared responsibility of ASEAN Member
States to protect and fulfill the rights of migrant fishers in the entire migration
cycle and to prevent and combat forced labour, child labour and trafficking in
persons in fishing vessels considering the proximity and connecting borders
of ASEAN Member States;

NOTING that for the purpose of this Declaration, “migrant fishers” refer
to migrant workers who are employed in any capacity or carrying out an
occupation on board commercial fishing vessels flying the flag of a country
other than their own nationality.

DO HEREBY:
Resolve to undertake the following actions, in accordance with the respective

ASEAN Member States’ national laws, regulations and policies, to enhance
the well-being and protection of the migrant fishers:
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CONSIDER MAINSTREAMING the protection of migrant fishers in all
relevant migration policies, mechanisms and processes of ASEAN and
its Member States, including with those of ASEAN’s External Partners,
international organisations, and other relevant international entities;

ENDEAVOUR, where appropriate, to strengthen measures, in cooperation
with the private entities, employers and other partners and dedicate
resources to enhance the labour conditions of migrant fishers and ensure
their labour rights protection, including but not limited to decent working
and living conditions, occupational health and safety, risk evaluation,
access to justice, access to social protection with special attention to the
workers who are sick, injured or dead, including humanitarian assistance
in case of health emergencies and crisis situations for fishers on board;

FURTHER ENDEAVOUR to take appropriate and gender responsive
measures to identify, address and punish all forms of violence, abuses
and exploitation against migrant fishers, including strengthening the
institutional capacities and systems of labour inspections and referral
systems, occupational safety and health, accident prevention, workplace
injury, grievance mechanisms, and to improve inter-agency coordination
and labour inspection to effectively protect migrant fishers;

IMPROVE the entire migration process of migrant fishers through
improvement in ethical and fair recruitment and placement; pre-
employment, pre-departure and post-arrival orientations; and access
to employment contract or proper documentation in the language they
understand,;

IMPROVE the protection of migrant fishers and their families left behind
by ensuring their access to communications, access to information on
migration policies, job risks and their rights, and right to any modes of
transfer of wages and employment benefits to their families;

ENCOURAGE ASEAN Member States to initiate or conclude bilateral
agreements among each other and with countries outside the region
to facilitate safe and regular migration of migrant fishers especially in
recruitment and placement processes, safe repatriation and reintegration,
and access to justice and remedies;

EXPLORE cooperation among ASEAN Member States on data collection
and sharing on, but not limited to, case management, recruitment and
repatriation of migrant fishers in and outside of ASEAN, and sharing of
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best practices and lessons learned in the migration process of migrant
fishers;

8. PROMOTE collaboration and partnerships between ASEAN Member
States and with relevant ASEAN External Partners, international
organisations and other regional and national stakeholders for more
effective law enforcement and in protecting ASEAN migrant fishers in the
entire migration process;

9. WE tasked the ASEAN Labour Ministers’ Meeting (ALMM), with the support
of the Senior Labour Officials Meeting (SLOM) and other relevant ASEAN
sectoral bodies and organs, as necessary, to mobilise resources for the
implementation of this Declaration and develop an ASEAN Guidelines on
the Placement and Protection of Migrant Fishers.

ADOPTED in Labuan Bajo, the Republic of Indonesia, on this Tenth Day of

May in the Year Two Thousand and Twenty-Three, in a single original copy in
the English language.
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ASEAN GUIDELINES ON THE
PLACEMENT AND PROTECTION OF
MIGRANT FISHERS

INTRODUCTION

A significant proportion of the world’s fishers come from the Association
of Southeast Asia Nations (ASEAN) region. ASEAN Member States
(AMS) are both Sending and Receiving States for migrant workers
in fishing sectors. Cambodia, Myanmar, Indonesia, the Philippines,
Thailand and Viet Nam are important sending states for migrant workers
in these sectors, including fishers who are working on vessels flying
the flag of a country other than their own nationality. In the context of
the region’s rapid social and economic development, migrant fishers
fill a substantial share of jobs in the fishing sector, considered by many
states as essential workers due to their critical roles in sustaining
livelihoods and food security.

Decent work and productive employment in the fishing sector is
fundamental to ensuring effective fishing operations. Migrant fishers,
are entitled to decent conditions of work. Migrant fishers in particular
often endure the risk of forced labour and serious decent work deficits
such as: accidents, disease, abusive and fraudulent recruitment and
placement practices, isolation and abuse of vulnerability, abandonment,
absence of a written fisher’s work agreement, underpayment and
withholding of wages, retention of identity documents, blacklisting when
asserting rights, violence and intimidation, illegal transfer of fishers at
sea, excessively long working hours and other abusive working and
living conditions. AMS committed to fight child labour and protecting
migrant fishers who maybe under aged or subject to similar risk.
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3. Against these myriad issues, the ASEAN Declaration on the Placement
and Protection of Migrant Fishers was adopted by the AMS in May 2023 on
the occasion of the 42" Summit." The Declaration was developed by the
ASEAN Senior Labour Officials Meeting (SLOM) and ASEAN Committee
on the Implementation of the ASEAN Declaration on the Protection and
Promotion of the Rights of Migrant Workers (ACMW) in consultation with
relevant ASEAN sectoral bodies and stakeholders. The Declaration was
developed with the aim of contributing to the protection and promotion of
the rights of migrant workers particularly in fishing vessels by promoting a
common understanding on the risks that migrant fishers might face, areas
of challenges that require better protection for migrant workers, and the
priority areas of commitment and support by ASEAN as a region. By way
of adopting the Declaration, AMS are committed to enhance the
well-being and protection of migrant fishers, including through:

a. Mainstreaming the protection of migrant fishers in all relevant
migration policies, mechanisms, and processes;

b. Strengthening measures to enhance labour conditions and ensure
labour rights protection;

c. Taking measures to identify, address and punish all forms of
violence, abuses and exploitation of migrant fishers;

d. Improving fair and ethical recruitment and placement, pre-
employment, pre-departure and post-arrival orientations; and access
to employment contracts;

e. Improvingmigrantfishersandtheirfamily’saccess tocommunication
and information;

f.  Encouraging AMS to initiate or conclude bilateral agreements,

especially in recruitment and placement processes, safe repatriation

and reintegration, and access to justice and remedies;

Exploring cooperation among AMS on data collection and sharing;

h. Promoting collaboration and partnerships for more effective law
enforcement and in protecting ASEAN migrant fishers in the entire
migration process;

i. Mobilising resources for the implementation of the Declaration.

Q@

"For the purposes of the Declaration, “migrant fishers” refer to migrant workers who are employed
in any capacity or carrying out an occupation on board commercial fishing vessels flying the flag
of a country other than their own nationality.
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ASEAN migration instruments include commitments by AMS to promote
the full potential and dignity of migrant workers including migrant fishers.

Article 8 of the ASEAN Declaration on the Protection and Promotion of the
Rights of Migrant Workers (hereafter referred to as “Cebu Declaration”)
commits AMS to: “Promote fair and appropriate employment protection,
payment of wages, and adequate access to decent working and living
conditions for migrant workers.”

Article 10 of the ASEAN Consensus on the Protection and Promotion
of the Rights of Migrant Workers (hereafter referred to as the “ASEAN
Consensus”) states: “Subject to national laws, regulations and policies of
the Receiving States, migrant workers have the rights no less favourable
than those applied to nationals of the Receiving States when they are
committed to prison or placed in custody pending trial or while detained
for any other reason.”

Meetings of the 7" (2014), 8" (2015), and 12" (2019) ASEAN Forum
on Migrant Labour (AFML) made recommendations on migrant fishers.
Recommendations discussed and adopted by relevant stakeholders
included the need for standard employment contracts to stipulate clear
terms and conditions of employment, rights and responsibilities of men
and women workers and employers, including in vulnerable and hard-to-
reach sectors such as the fishing sector (7" AFML); allocate resources
to and strengthen labour inspection for decent employment and working
conditions in vulnerable and hard-to-reach sectors and workplaces, such
as the fishing sector (7™ and 8" AFML); and promote the transition from
informal employment, such as in fishery, to formal employment to ensure
labour rights protection of migrant workers in those sectors (12" AFML).

In 2019, the 8" ASEAN Labour Inspection Conference (ALIC) also
adopted Conclusions and Recommendations on “Securing Decent
Work in the Fisheries Sector through Labour Inspection in ASEAN”
which recognised that fishing could be a hazardous occupation and that
fishers are vulnerable to decent work deficits including unacceptable
working and living conditions on board fishing vessels, long working
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hours, low income, isolation at sea and abusive recruitment practices,
combined with generally inadequate labour inspection. Specifically, the
8" ALIC recognised the need to “take appropriate measures to identify
and address abuses faced by migrant workers in the fisheries sector,
‘drawing on the ILO’s General principles and operational guidelines for
fair recruitment.? Those measures can include improved coordination
between labour inspectorates in Sending and Receiving States, effective
enforcement of the relevant laws upon all actors in the recruitment process,
stronger engagement with migrant fisher communities, and a clear and
effective policy for the case of remedial and repatriation” (article 7).

9. In line with the above recommendations, strengthening labour inspection
systems in the fishing sector towards decent work is a priority in the
Working Group on Progressive Labour Practices to Enhance the
Competitiveness of ASEAN (SLOM-WG) Work Plan 2021-2025. In the
same vein, the ASEAN Labour Inspection Committee (ALICOM) also
prioritises strengthening labour inspection in hard-to-reach sectors,
including fisheries, and effective and accessible referral systems to
prevent forced labour and child labour. It is one of the priority areas of the
ALICOM Work Plan 2022-2030.

10. In 2016, the Joint ASEAN-SEAFDEC Declaration on Regional
Cooperation for Combatting lllegal, Unreported and Unregulated
Fishing and Enhancing the Competitive ASEAN Fish and Fishery
Products declared the intention of ASEAN-SEAFDEC member states
to address “issues on labour (safe, legal and equitable practices) in the
fisheries sector in the Southeast Asian region through strengthened
cooperation among relevant national agencies within the country as
well as establishing regional, sub-regional and bilateral cooperation and
collaboration via relevant ASEAN platforms” (article 9).

11. In addition, Indonesia has led regional coordination efforts prior to the
development of these Guidelines including with the Southeast Asia
Conference on Regional Coordination and Action to Combat Trafficking

2 Available here: https://www.ilo.org/global/topics/fair-recruitment/WCMS_536755
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12.

13.

10

and Labour Exploitation in Fisheries held in 2018 in Bali and attended by
multi-stakeholder participants from eight AMS, and followed by the Fair
Seas Labour Conference in Bali, Indonesia, in September 2022, which
brought together tripartite and relevant stakeholders from AMS to discuss
safe migration and decent work in the fishing and seafood processing
sectors. The key outcome of the conference was a plenary resolution,
which recognised a number of priority areas of work, including the need
for continuing bilateral and multilateral efforts to address challenges in
labour migration governance along migration corridors (para 10), and
committed the participants to continue to meet regularly to expand
regional cooperation between AMS.

All AMS also have initiated or concluded bilateral agreements among
each other and/or with states outside the region in relation to protecting
migrant workers.

OBJECTIVES OF THE GUIDELINES
The following are the objectives of the Guidelines:

* To elaborate a set of guiding principles for AMS on the policies,
institutional mechanisms, programmes and services required for
the placement and protection of migrant fishers in line with the
principles of ASEAN Consensus and other ASEAN Frameworks
and taking reference from international and ILO labour standards,
as relevant;

* Act as a guide to AMS and all concerned stakeholders for
elaboration of comprehensive policies, strategies and action
frameworks at the national, bilateral and regional levels on the
placement and protection of migrant fishers;

» Strengthen partnerships and cooperation among AMS and other

key stakeholders for the placement and protection of migrant
fishers throughout the migration cycle;
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* Continuously and proactively encourage governments,
employers, recruitment agencies, employers’ organisations,
workers’ organisations, civil society, private and multi-national
entities and other stakeholders to incorporate these guidelines in
their efforts to protect migrant fishers.

IIl. INTENDED USERS AND STAKEHOLDERS

14. The Guidelines are aimed to be applicable by the major stakeholders
involved in migration of fishers into the fishing sector in AMS, notably:

* migrant fishers and their families;

» governments of AMS at central and local levels;

* employers and employers' organisations;

* workers' organisations;

» private recruitment or employment agencies;

» private sector including seafood processing;

* relevant actors in Flag States, Port States and Coastal States
outside of the AMS that receive migrant fishers from AMS;

* relevant ASEAN bodies across the three pillars which are in
charge of migrant workers, health, social welfare, fisheries,
immigration and human rights?;

* ASEAN Dialogue Partners;

* development partners (e.g. international organisations, donors);

* academia;

* and other relevant stakeholder (e.g. media, parliamentarians,
diaspora).

3 ASEAN Committee on the Implementation of the ASEAN Declaration on the Protection and
Promotion of the Rights of Migrant Workers (ACMW), ASEAN Labour Inspection Committee
(ALICOM), Senior Labour Officials Meeting (SLOM), Senior Officials Meeting on Social Welfare
and Development (SOMSWD), Senior Officials Meeting on Health Development (SOMHD), ASE-
AN Sectoral Working Group on Fisheries (ASWGFi), ASEAN Maritime Transport Working Group
(MTWG), ASEAN Senior Law Officials Meeting (ASLOM), ASEAN Committee on Disaster Man-
agement (ACDM), ASEAN Directors-General of Immigration Departments and Heads of Consular
Affairs Divisions of the Ministries of Foreign Affairs (DGICM), ASEAN Inter-Governmental Com-
mission on Human Rights (AICHR) and ASEAN Commission on the Promotion and Protection of
the Rights of Women and Children (ACWC).
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IV. SOURCES AND REFERENCES OF THE GUIDELINES

The following instruments and sources (along with their relevant action plans)
are considered particularly useful for drawing upon and elaborating the
Guidelines and in their subsequent application by AMS and stakeholders.

15. ASEAN instruments:

12

ASEAN Charter;

ASEAN Community Vision 2025;

ASEAN Human Rights Declaration;

ASEAN Declaration on the Protection and Promotion of the
Right of Migrant Workers, 2007 (Cebu Declaration);

ASEAN Consensus on the Protection and Promotion of the
Rights of Migrant Workers, 2017 (ASEAN Consensus);

ASEAN Declaration on the Placement and Protection of Migrant
Fishers;

ASEAN Declaration on Strengthening Social Protection;
ASEAN Declaration of Portability of Social Security Benefits for
Migrant Workers in ASEAN;

ASEAN Declaration on Protection of Migrant Workers and
Family Members in Crisis Situations;

ASEAN Guidelines on Effective Return and Reintegration of
Migrant Workers;

ASEAN Declaration on the Rights of Children in the Context of
Migration;

ASEAN Roadmap on the Elimination of Worst Forms of Child
Labour by 2025;

ASEAN Convention against Trafficking in Persons Especially
Women and Children (ACTIP);

ASEAN Declaration on the Elimination of Violence Against
Women and Elimination of Violence Against Children in ASEAN,;
ASEAN Guidelines for Corporate Social Responsibility for
Labour;

ASEAN Guidelines on Gender Mainstreaming into Labour and
Employment Policies towards Decent Work for All;
Recommendations of the ASEAN Forum on Migrant Labour
(AFML);
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Recommendations of the ASEAN Labour Inspection Conference
(ALIC);

Joint ASEAN-SEAFDEC Declaration on Regional Cooperation
for Combatting lllegal, Unreported and Unregulated Fishing and
Enhancing the Competitive ASEAN Fish and Fishery Products.

16. UN and other binding instruments:

Universal Declaration of Human Rights;

International Convention on the Protection of All Migrant
Workers and Members of their Families (ICRMW);

Convention on the Elimination of All forms of Discrimination
Against Women (CEDAW);

Convention on the Rights of the Child (CRC);

Convention against Transnational Organized Crime and the
Palermo Protocol, 2000

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (C-ILO No. 87);

Right to Organise and Collective Bargaining Convention, 1949
(C-ILO No. 98);

Forced Labour Convention, 1930 (C-ILO No. 29) (and its 2014
Protocol);

Abolition of Forced Labour Convention, 1957 (C-ILO No. 105);
Minimum Age Convention, 1973 (C-ILO No. 138);

Worst Forms of Child Labour Convention, 1999 (C-ILO No. 182);
Equal Remuneration Convention, 1951 (C-ILO No. 100);
Discrimination (Employment and Occupation) Convention, 1958
(C-ILO No. 111);

Occupational Safety and Health Convention, 1981 (C-ILO No.
155);

Promotional Framework for Occupational Safety and Health
Convention, 2006 (C-ILO No. 187);

Private Employment Agencies Convention, 1997 (C-ILO No.
181);

Migration for Employment Convention (Revised), 1949 (C-ILO
No. 97);

Migrant Workers (Supplementary Provisions) Convention, 1975
(C-ILO No. 143);
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Labour Inspection Convention, 1947 (C-ILO No. 81);

Social Security (Minimum Standards) Convention, 1952 (C-ILO
No. 102);

Violence and Harassment Convention, 2019 (C-ILO No. 190);
UN Convention on the Law of the Sea;

International Convention on Standards of Training, Certification
and Watchkeeping for Fishing Vessel Personnel (STCW-F),
1995;

Cape Town Agreement of 2012.

17. UN and other non-binding frameworks and guidance:

ILO Multilateral Framework on Labour Migration;

ILO Declaration on Fundamental Principles and Rights at Work;

ILO General Principles and Operational Guidelines for Fair
Recruitment and Definition of Recruitment Fees and Related
Costs;

UN 2030 Agenda for Sustainable Development and the
Sustainable Development Goals (SDGs);

2018 Global Compact on Safe, Orderly and Regular Migration
(GCM);

2011 UN Guiding Principles on Business and Human Rights:
Implementing the United Nations “Protect, Respect and Remedy”
Framework.

V. GENERAL GUIDING PRINCIPLES

18. The general principles are drawn from various sources — such as
international instruments, ILO standards and frameworks, global and
ASEAN frameworks, the Sustainable Development Goals and the Global
Compact on Safe, Orderly and Regular Migration — identified in Section
IV. The general guiding principles below serve as the common framework
and foundation for the Guidelines and contributory strategies spelled
out below. Respect for observance of general principles ensures the
consistency and policy coherence of various measures highlighted under
the Guidelines. The Guidelines represent effective operational measures
and interventions that can be developed within the overarching framework
of international and regional standards.

14
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V.1 RIGHT-BASED AND IN LINE WITH ASEAN AND INTERNATIONAL

19.

20.

STANDARDS

All policies and programmes should mainstream the placement and
protection of migrant fishers in all relevant migration policies, mechanisms
and process of AMS, respecting the human and labour rights of migrant
fishers and their families already residing with them and in line with ASEAN
instruments, and taking reference from relevant international standards
and ASEAN instruments. The universality of human rights is expressed
in the ASEAN Human Rights Declaration, which states in General
Principle 4 that, “The rights of women, children, the elderly, persons
with disabilities, migrant workers, and vulnerable and marginalized
groups are an inalienable, integral and indivisible part of human rights
and fundamental freedoms”, and in General Principle 7 that, “All human
rights are universal, indivisible, interdependent and interrelated.”

The first general principle of the 2007 Cebu Declaration reads: “Both
the Receiving States and Sending States shall strengthen the political,
economic and social pillars of the ASEAN Community by promoting the
full potential and dignity of migrant workers in a climate of freedom, equity,
and stability.” The General Principle of the 2017 ASEAN Consensus also
reads: ASEAN Member States uphold the fundamental rights and dignity
of migrant workers.

V.2 NON-DISCRIMINATION AND EQUITABLE TREATMENT

21.

The principle of non-discrimination shall be applied in all aspects of the
placement and protection of migrant fishers. The Universal Declaration of
Human Rights and the ASEAN Human Rights Declaration provide that,
“all are equal before the law and are entitled without any discrimination
to equal protection of the law.” The 2030 agenda for SDGs target 8.5:
Full Employment and Decent Work with Equal Pay and SDGs target 8.8:
Protect Labour Rights and Promote Safe Working Environments. The ILO
Discrimination (Employment and Occupation) Convention 1958 defines
discrimination as any “distinction, exclusion or preference made on the
basis of race, colour, sex, religion, political opinion, national extraction
or social origin, which has the effect of nullifying or impairing equality
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of opportunity or treatment in employment or occupation.” The ILO
Declaration on Fundamental Principles and Rights at Work includes the
elimination of discrimination in respect of employment and occupation
as a fundamental right. Article 7 of the ASEAN Consensus defines fair
treatment as just and reasonable treatment applied to migrant workers in
the workplace with respect to working conditions, safety, and access to
recourse. Article 8 of the Cebu Declaration commits Receiving States to
the promotion of fair and appropriate employment protection, payment of
wages, and adequate access to decent working and living conditions for
migrant workers. The principle of non-discrimination is also entrenched in
the Recommendations from the 14" and 15" AFMLs which call for fair and
non-discriminatory treatment of migrant workers.

V.3 GENDER SENSITIVE AND GENDER RESPONSE

22.

23.

Gender sensitive means recognising and acknowledging the differences in
roles, needs and perspectives of women and men, possible asymmetries
in their relationship, and the possibility that actions or interventions will
have different results for women and for men, based on their gender
and identity, but not actively seeking to address these issues. Gender
responsive means more than gender sensitive, going beyond diagnosis
and awareness of gender disparities to articulate policies, actions, and
initiatives to address and redress gender-based inequalities identified
through use of gender analysis of sex-disaggregated data and gender-
related information.*

Gender can inform the recruitment, employment conditions, and the
return and reintegration of migrant fishers, the violence they face and
the outcomes of migration. ASEAN policy makers and other stakeholders
should ensure that all interventions related to the placement and protection
of migrant fishers is gender sensitive and gender responsive. Article 1(e)
of the ASEAN Consensus provides that AMS will uphold fair treatment
with respect to gender and nationality, and protect and promote the rights
of migrant workers, particularly women.

4 Definition based on the ASEAN Guidelines on Gender Mainstreaming into Labour and
Employment Policies towards Decent Work for All (2021).
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V.4 INCLUSION AND TARGETED SUPPORT FOR MIGRANT FISHERS,

24.

INCLUDING UNDOCUMENTED MIGRANTS AND MIGRANTS IN CRISIS

All policies and programmes on the placement and protection of migrant
fishers should address inclusion and targeted support for migrant fishers,
including migrant workers who through no fault of their own have become
undocumented and migrant workers in crisis situations. Migrant fishers
are often employed informally or have an irregular status, with limited
access to communication, reporting channels and referral pathways,
and as a result can be highly at risk of abuse and exploitation due to
the nature of the hard to reach, hazardous, and potentially dangerous
environment. The ASEAN Consensus commits AMS to cooperating to
resolve the cases of migrant workers who, through no fault of their own,
have become undocumented (article 2); and cooperating and coordinating
to extend assistance to migrant workers who are caught in conflict or
crisis situations (article 55). The ASEAN Declaration on the Placement
and Protection of Migrant Fishers commits to strengthening measures to
provide humanitarian assistance in case of crisis situations for migrant
fishers.

V.5 TRANSPARENCY, INTEGRITY AND ACCOUNTABILITY

25.

Transparency, integrity and accountability are core values that all policies
and programmes should incorporate. As key attributes of good governance,
principles of transparency, integrity and accountability should underpin all
aspects of work on the placement and protection of migrant fishers. In the
ASEAN Consensus, AMS reaffirmed their adherence to the principles of
good governance. Policies and regulations relating to the placement and
protection of migrant fishers should be clearly spelled out so as to ensure
effective and timely access to these policies and regulations by migrant
fishers. States are encouraged to cooperate in data collection and data
sharing in order to better protect migrant fishers in a manner that respects
their privacy and security; and migrant fishers and their families should
have full access to the information they need, including services and
programmes available to them. Integrity refers to the practice of adhering
and maintaining strong moral principles such as honesty and freedom from
corruption. Good integrity systems built into programmes of support may
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prevent corruption and misuse of resources. These attributes also lead
to accountability on the part of programme administrators. Accountability
involves monitoring and reporting on the successes and challenges of
policies and programmes on the placement and protection of migrant
fishers.

V.6 PARTICIPATION, REPRESENTATION, VOICE AND AGENCY OF

26.

MIGRANTS FISHERS

Policies and programmes on the placement and protection of migrant
fishers should be informed by the migrant workers, their families already
residing with them, and their associations through consultation and
participation in social dialogue to integrate their needs. Migrant fishers
may also organize and participate in collective bargaining, in accordance
with the prevailing national laws, regulations and policies of ASEAN
Member States. The right of migrant workers to join trade unions and
associations is recognized in the ASEAN Consensus.

V.7 WHOLE-OF-GOVERNMENT AND WHOLE-OF-SOCIETY APPROACH

27.

18

Whole-of-government and whole-of-society approaches are cross-cutting
and interdependent guiding principles. A whole-of-government approach
is expressed as the development and implementation of effective
migration policies that ensure horizontal and vertical policy coherence
across all sectors and levels of government. This is particularly relevant to
policies on the placement and protection of migrant fishers, which interact
with several ministries and departments of government. A whole-of-
society approach is a multi-stakeholder approach, ensuring that partners
representing all dimensions of migration into the fishing sector, consisting
of governments, workers, employers, relevant stakeholders, supply chain
actors and other key stakeholders, are consulted in the policy design,
development, and implementation.
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V.8 PRINCIPLE OF SHARED RESPONSIBILITY BETWEEN SENDING

28.

AND RECEIVING STATES

The Preamble of the ASEAN Consensus states: “CONFIRMING the
shared and balanced responsibilities of the Receiving and Sending AMS
to protect and promote the rights of migrant workers and members of their
families in the entire migration process.” For the placement and protection
of migrant fishers, this shared responsibility is extended to Port States,
Coastal States, and Flag States. This principle is further extended to actors
in the supply chain, to ensure that all actors engaged with and benefiting
from the labour of migrant fishers have responsibility for their labour and
human rights and their welfare. In particular, stakeholders should expand
space for social dialogue and continued enhanced cooperation with
counterparts in states that play a different role (i.e., coastal to port states;
Sending States to coastal states).

V.9 EVIDENCE-BASED POLICIES AND PROGRAMMES

29.

Policies and programmes on the placement and protection of migrant
fishers should be evidence-based. Evidence includes data collection in
the course of migration governance; as well as targeted research into
issues specific to migrant fishers. In all data collection exercises, it is
important to respect the privacy of the migrant fishers and their family
members, the confidentiality of the data gathered, to respect the do no
harm principle, and the principle of transparency as detailed above,
especially undocumented migrant fishers. Evidence can be used to inform
the development, and evaluate the impact, of policies and programmes
on the placement and protection of migrant fishers, ensuring that priority
needs are identified and addressed.

V.10 PARTNERSHIP AND COLLABORATION

30.

The principle of partnership and collaboration speaks to the need to work
together in the placement and protection of migrant fishers. The nature of
migration and the fishing sector means that the issues cross the mandate
of stakeholders referred in paragraph 14. Momentum, commitment and
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change will require multiple and varied partnership and collaboration
across borders, across sectors, and across stakeholder groups.

V1. ASEAN GUIDELINES ON THE PLACEMENT AND PROTECTION

31.

OF MIGRANT FISHERS

The use of the Guidelines is voluntary and non-legally binding. However,
AMS are encouraged to use the Guidelines widely in improving their
national, bilateral and multilateral efforts to ensure the placement and
protection of migrant fishers are effective, comprehensive, inclusive
and sustainable and built upon social dialogue. In the utilisation of the
Guidelines, AMS are encouraged to coordinate and collaborate with
relevant stakeholders in their own country and other AMS, as referred in
paragraph 14.

V1.1 Regulatory Framework

VI.1.1 Review and strengthen, where applicable, national legal and policy
frameworks for alignment with international standards

32.

33.

20

Where possible, AMS - including Sending and Receiving states but also
Flag States, Port States and Coastal States — are encouraged to undertake
a national level comparative analysis of their national legal and policy
framework and institutional mechanisms as they relate to the placement
and protection of migrant fishers, to review the extent to which laws and
policies protect the rights of migrant fishers in the entire migration cycle,
taking reference from relevant international standards; and to identify any

gaps.

Based on the comparative analysis, AMS are encouraged to take steps
to address the gaps identified, and to strengthen the policy and legal
framework and institutional mechanism for the placement and protection
of migrant fishers to strengthen alignment with international standards.
In particular, AMS will promote the transition from informal employment
to formal employment, in line with recommendations of the 12" ASEAN
Forum on Migrant Labour.
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34.

State efforts will include, specifically, strengthening law and policy
to enhance the labour conditions of migrant fishers and ensure their
labour rights protection, including but not limited to working conditions,
occupational safety and health, risk evaluation, access to justice and
access to social security protection with special attention paid to providing
compensation to workers (or their family members) for sickness, injury or
death.

VI.1.2. Improve cross-border coordination on placement and protection
of migrant fishers

35.

36.

37.

Where necessary, AMS are encouraged to initiate and conclude bilateral
agreements and memoranda of understanding with each other and with
states outside of the region, to facilitate safe and regular migration of
migrant fishers, especially in recruitment and placement processes, safe
return and reintegration, and access to justice and remedies. In particular,
bilateral agreements and memoranda of understanding should provide
migrant fishers with equitable access to comprehensive labour rights
and social security protection; and equitable access to resources and
remedies.

Gender-responsive referral mechanisms are encouraged be established
at national and regional level in order to address transboundary and
cross-border issues related to the placement and protection of migrant
fishers and their access to services, remedies, and justice. In accordance
with the laws, regulations and policies of AMS, such mechanisms should
identify, and act regardless of whether the migrant fishers is under the
jurisdiction of a Sending or Receiving State, Flag State, Port State or
Coastal States, by establishing systems that address jurisdictional issues
in relation to accessing justice and other protection services that may be
available, regardless of their migration status.

Cross-border coordination should facilitate provision of inclusive and
gender-responsive consular and/or labour attaché services in facilitating
access to complaint mechanisms, and voluntary and dignified return.
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VI.1.3. Improve inter-ministerial coordination and referral at the
national level

38.

39.

Each AMS is encouraged to promote policy coherence and a whole-of-
government approach in the placement and protection of migrant fishers.
The responsible ministries and competent authorities responsible for the
placement and protection of migrant fishers should be identified, and have
defined functions and responsibilities. An inter-ministerial mechanism
for coordination and referral among ministries and relevant competent
authorities should be established at national and local levels, with a lead
ministry or agency as the focal point and which includes the relevant
ministries for women’s affairs, child protection and social services.

Each AMS is encouraged to promote a whole-of-society approach in the
placement and protection of migrant fishers. Responsible ministries and
competent authorities are encouraged to establish a multi-stakeholder
coordination mechanism consisting of representatives of government,
social/tripartite partners and relevant stakeholders, where appropriate.

VI.1.4. Improve comprehensive data collection and analysis systems to
better understand and respond to the needs of migrant fishers

40.

41.

22

AMS in accordance with national laws, is encouraged to cooperate on the
collection, sharing and analysis of data on, but not limited to, complaint
cases, case management, recruitment, employment, and return and
reintegration of migrant fishers in and outside of ASEAN, and share
best practices and lessons learned in the migration process of migrant
fishers taking into account the privacy of the migrant fishers and their
family members, the confidentiality of the data gathered, to respect the
do no harm principle, and the principle of transparency as detailed above,
especially undocumented migrant fishers.

AMS is encouraged to improve national capacity and structures and multi-
stakeholder cooperation for collecting and analysing data, research, laws,
policies and practices on the protection and placement of migrant fishers
pursuant to the prevailing national laws, regulations, and policies of AMS.
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42.

43.

44.

Data on migrant fishers should be collected with their consent, protected
and stored in a manner that respects the right to privacy, confidentiality,
the do no harm principle, and integrity of migrant workers and their family
members, especially those with irregular immigration status. Data on
migrant fishers and their families should be disaggregated, at a minimum,
by age and sex, where available, and accessible for migrant fishers and
their family.

AMS is encouraged to consider supplementing quantitative databases with
periodic specialised sample surveys that would generate useful qualitative
information on the profiles, skills and competencies, experiences, and
perspectives of migrant fishers for targeting services and support as well
as monitoring their impact.

Recruitment agencies should be encouraged to regularly maintain records
of migrant fishers they have recruited and placed in overseas employment
and monitor and report on the safe and dignified return of those workers
to the Consular Services of the Sending State and to the Government of
the Sending State. The latter should periodically review the performance
of recruitment agencies in this regard, and advise recruitment agencies
based on practical and feasible measures and per the policies of each
Sending State.

VI.1.5. Strengthen reporting, monitoring, and enforcement, including
through labour inspections and port states measures

45.

AMS is encouraged to establish or enhance effective systems (i.e.
systems, including monitoring systems, that result in the enforcement
of labour rights for the realisation of fundamental principles of rights at
work) for the inspection of living, working conditions and OSH on board
fishing vessels. In establishing this system, States should task competent
authorities with a clear mandate to inspect and enforce labour, safety and
health standards for migrant fishers and issue documents. In all cases,
the AMS shall remain fully responsible for the inspection and issuance of
the related documents concerning the living, working conditions and OSH
of the migrant fishers on fishing vessels that fly its flag.
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46.

47.

48.

49.

50.

51.

24

The function of labour inspection will be to ensure the enforcement of legal
provisions relating to conditions of work in fishing and the protection of
migrant fishers, such as on occupational safety and health; the prevention
and elimination of violence and harassment in the workplace, including
sexual harassment; wages; working hours and overtime, holidays and
rest periods including sick and leaves; fundamental principles and rights
at work; the employment relationship; social security registration and
contributions; protection of women, children and young persons.

AMS is encouraged to invest in strengthening the institutional capacity of
the labour inspection system, in particular by ensuring sufficient number
of inspectors, ensuring labour inspectors are adequately trained, and
allocating sufficient resources to fulfil inspection obligations.

AMS is encouraged to establish formal mechanisms at national level, as
relevant, that allow effective sharing of information, learning and training
across organisations such as ministries, other authorities, social/tripartite
partners and research institutes — as well as actors engaged in addressing
illegal, unreported and unregulated fishing — to enable the sharing of data
required for the identification of high-risk activities.

Labour inspectorates, in collaboration with relevant government
institutions, as appropriate, should use a range of actions, including
measures to ensure proportionate response to violations in law and in
practice, to bring to the notice of the competent authority defects or abuses
not specifically covered by existing legislation, to provide advice and
information, to use unannounced visits, and to effectively coordinate with
employers and workers and their representatives to secure compliance.

The range of potential penalties available to labour inspectors should be
defined by law and should be sufficiently broad and differentiated so as to
treat violations which are not equally serious in a manner that reflects this
difference, but also to exert real deterrence.

Labour inspectorates are encouraged to collaborate with workers’ and
employers’ organisations in the design, adoption and review of inspection
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52.

53.

54.

55.

policies, strategies, or programmes and plans, as appropriate. This
collaboration may take different forms such as through national tripartite
consultative bodies, agreements on coordination and cooperation, joint
committees, consultations, and the organisation of campaigns.

Where appropriate, AMS are encouraged to develop clear standards and
practices of labour inspection to ensure effective cooperation between
labour inspection services in Sending and Receiving States and authorities
exercising Flag State, Port State and coastal jurisdictions. In order to
ensure that this coordination and collaboration is meaningful, it should be
organised on a permanent and regular basis and adopt institutionalised
forms, such as protocols and memoranda of understanding between
areas of government, which should be made publicly available.

Where appropriate, AMS are encouraged to ensure that complaints
procedure can be accessed by fishers, trade unions, professional bodies,
and relevant stakeholders, or generally, any person with an interest in the
labour rights, health and safety of the migrant fishers on board.

Fishing vessel owners should allow monitoring systems including, but not
limited to, Global Positioning System (GPS), Vessel Monitoring System
(VMS), Closed-Circuit Television (CCTV), or other systems, in compliance
with data protection regulations and right to privacy, to be installed on
board for the purpose of monitoring and recording of working and living
conditions.

All fishing vessels must be registered with national authorities and/or
international organisations such as the International Maritime Organization
(IMO) and the Regional Fisheries Management Organization (RFMO) in
accordance with the national and international regulations.

V1.2 Fair and ethical recruitment and placement

56.

AMS are encouraged to strengthen its national laws and regulations
to ensure recruitment takes place in a way that respects, protects and
fulfils relevant internationally recognised human rights, including those
expressed in fundamental ILO Conventions.
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57.

58.

59.

60.

61.

62.

26

Legislations and policies on recruitment should apply to migrant fishers
without discrimination.

Regulation of recruitment activities should be clear and transparent and
effectively enforced.

Legislation should work towards elimination of the charging of recruitment
fees and related costs to migrant fishers and ensuring that the “employer
pays principle” is applied.

AMS should consider methods that ensure quick and easy access for
migrant fishers to recruitment and placement, including by establishing
fast-track or one-stop-shop methods, without diminishing the rights of
migrant fishers.

Where possible, accurate and up-to-date information should be available
to all potential migrant fishers and their family members so that they can
make informed decisions about migration and employment decisions
collectively. Such information should include safe migration, labour
rights and social security protection, occupational safety and health, the
costs of migration, the potential benefits and associated risks, access to
assistance and other information.

Sending States are encouraged to establish compulsory, free-of-charge,
standardised and accredited pre-departure training for migrant fishers
that includes (but is not limited to) information on the laws and regulations
— including working conditions, wages, occupational safety and health,
sick leave, rest hours; information on services, complaints mechanisms,
and access to justice (especially how to access these mechanisms when
on-board fishing vessels); general working and living conditions; and
the customs and traditions of the jurisdictions of the states in which the
migrant fisher might work. Pre-departure information should be sector
and destination specific and be inclusive of family members in particular
in relation to expectations around communication, and information on
complaints mechanisms.

ASEAN Guidelines on the Placement and Protection of Migrant Fishers



63.

64.

65.

66.

Where possible, both pre-departure and pre-employment orientation
should be conducted. Pre-departure orientation should include a
briefing on employment terms and conditions, return and reintegration,
including information on remittances and savings plans; challenges and
opportunities in eventual return and reintegration, and related information
sources; and the potential adverse impacts of family separation to family
welfare and child development. Pre-employment orientation should
include information on expected working conditions and risks (e.g. risks
in the workplace, social risks), anticipated language and cultural barriers,
and the complaints and justice mechanisms available. Migrant fishers also
may be encouraged — with appropriate support — to draw up reintegration
plans for their eventual return during this orientation.

Sending and Receiving States are encouraged to coordinate to ensure
that migrant fishers are not placed on board fishing vessels without a valid
medical certificate attesting to fitness to perform their duties. Sending
and Receiving States shall adopt laws, regulations and other measures
that provide for the nature of medical examinations, the form and content
of medical certificates, the frequency of the examinations and period of
validity of certificates, and agree on compatibility so that the risk of the
migrant fisher attending multiple medical assessments is avoided.

Receiving states will ensure that migrant fishers have access to post-arrival
information; in particular on their rights and responsibilities; occupational
safety and health measures; and avenues of assistance should they need
to report a concern or seek support.

Recognising the multiple ways in which migrant fishers may find themselves
in an irregular legal status, AMS should ensure that documented migrant
fishers have the immigration documentation necessary to provide them
with adequate protection.

VI.3 Labour rights

67.

AMS will uphold the fundamental rights at work of migrant fishers. In
particular ensuring that migrant fishers have the rights to hold their own
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68.

69.

70.

71.

72.

73.

28

passports and original government-issued work and personal documents
subject to laws, regulations and policies of the Receiving State; and that
they have access to equitable rights.

Recognising the risks faced by migrant fishers, AMS shall ensure that
working and rest hours are in line with international standards.

AMS should ensure that migrant fishers are provided with monthly or other
regular payments, including clearly understandable payslips or related
documents such as bank statement and that all migrant fishers working
on board fishing vessels are given a means to transmit all or part of their
payments, including advances, to their families.

AMS should allow migrant fishers to change employers in accordance with
the laws, regulations and policies of the Sending and Receiving states.

AMS are encouraged to eliminate forced labour and other human rights
and labour violations including people smuggling and trafficking in person.
AMS should uphold the non-punishment principle for victims, where
appropriate.

AMS should also eliminate child labour among migrant fishers, including
through such as enforcing minimum age laws in line with the Minimum
Age Convention, 1973 (No. 138) and other relevant instruments.

AMS are encouraged to ensure that migrant fishers have the right to
fair treatment in the workplace, without discrimination. AMS should also
adopt measures requiring that accommodation on board fishing vessels
flying its flag shall be of sufficient size and quality, for examples sufficient
headroom, no direct openings into sleeping rooms from fish rooms and
machinery spaces, insulation, measures that protect accommodation
against flies and insects, emergency escapes, measures that limit
excessive noise and vibration, ventilation, adequate heating, adequately
lit (with natural light in additional to artificial light where practicable).
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74.

75.

76.

77.

AMS should ensure occupational safety and health on board, in particular by
adopting laws and regulations on the prevention of occupational accidents,
occupational diseases and work-related risks on board vessels; provide
training to fishers, skippers and vessel owners/operators; establish reporting
mechanisms to report, investigate and take corrective actions for accidents
and illness while on-board; ensuring vessels carry appropriate medical
equipment and supplies; establish clear requirements for “adequate food and
water” and procedures for assessing occupational safety and health during
labour inspections. AMS will ensure itis clear that the skipper has responsibility
for the safety and health of the fishers on board and that the vessel owner has
the overall responsibility to ensure that the skipper is provided with necessary
resources and facilities to comply with this obligation.

Standardised minimum term fisher's work agreements (or proper
documentation) shall be established and available for migrant fishers in
English as well as in a language they understand. Standard fisher’s work
agreements (or proper documentation) pay particular attention to the
following elements: (a) the amount of wages, or the amount of the share of
the catch and the method of calculating wages, and any agreed minimum
wage; (b) the termination conditions of the agreement; and (c) the protection
that will cover fishers in the event of sickness, injury or death; (d) the health
and social security coverage and benefits to be provided to the fisher by the
employer, fishing vessel owner, or other party or parties to the fisher's work
agreement, as applicable; and (e) the minimum periods of rest.

AMS are encouraged to adopt laws, regulations or other measures for
fishing vessels that fly its flag with respect to accommodation, food and
potable water on board, with reference to international standards.

AMS are encouraged to ensure that fishers ordinarily resident
in its territory, and their dependents. are entitled to benefit from
social security protection to the extent provided in national law.
Each Member shall undertake to take steps, according to national
circumstances, to achieve progressively comprehensive social security
protection for all fishers who are ordinarily resident in its territory.
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78. AMS are encouraged to cooperate through bilateral agreements or other

79.

80.

arrangements, in accordance with national laws, regulations or practice:
(a) to achieve progressively comprehensive social security protection for
migrant fishers, taking into account the principle of equality of treatment
irrespective of nationality; and (b) to ensure the maintenance and
portability of social security rights and benefits which have been acquired
or are in the course of acquisition by all fishers regardless of residence.

AMS are encouraged to establish systems so that migrant fishers can
access appropriate medical care and the corresponding social security
benefits, in the event of injury due to occupational accident or disease, in
line with international standards, as appropriate.

Subject to the national laws, regulations and policies of each AMS,
Sending and Receiving States, as well as Coastal, Port and Flag states
endeavour to protect the right of migrant fisher to freely participate and be
protected by trade unions with a collective bargaining agreement in place.

V1.4 Access to communication and information

81.

82.

83.

30

AMS are encouraged to ensure that all fishers on board shall be given
reasonable access to communication facilities, to the extent practicable,
at a reasonable cost and not exceeding the full cost to the fishing vessel
owner. Where possible, there should be free access to the internet on
board. Communication facilities should respect the privacy and security of
the migrant fisher.

AMS are encouraged to ensure contact information of embassies, labour
attachés, shelters and other service providers including physical and mental
health resources and services in port and coastal states as well as information
on referral systems and complaint mechanisms are available and accessible
to migrant fishers at any time in a format and language that they understand.

AMS are encouraged to provide and allow consular assistance for migrant

fisher and if necessary, provide language interpretation and translation
services.
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84.

85.

86.

AMS are encouraged to engage in multi-stakeholder initiatives that are
aimed at raising migrant fishers’ awareness of their labour and human
rights, including through the use of audio, visual and technological
resources.

Sending states are encouraged to ensure labour migration information is
inclusive of migrant fisher families including access to information on how
to seek support in relation to a migrant fisher.

AMS are encouraged to provide information and access to remittance
channels alongside financial literacy programmes for migrant fishers and
their families.

VL5 Skills development, certification and recognition

87.

88.

Where appropriate, AMS are encouraged to collaborate, including through
bilateral agreements, to on establish skills and competencies standards
for migrant fishers.

Where possible, Sending States should make arrangements for
recognition and certification of skills acquired abroad, and for recognition
and certification of prior learning using public and accredited private skills
providers, such as workers’ organisations, in line with national and ASEAN
qualifications frameworks. Recognition of prior learning is a process of
identifying, documenting, assessing and certifying formal, informal and
non-formal learning outcomes against standards used in formal education
and training. Thus, recognition of prior learning provides pathways for
returned migrant fishers to acquire recognition of their skills without going
through a formal education or training programme, which can facilitate
their re-entry in the labour market. Sending States may cooperate with
Receiving States to exchange information on skills of migrant fishers. Short,
free and/or subsidised training programmes may be arranged for workers
to prepare for skills assessments or to upgrade their skills. Information
on such programmes need to be accessible to the returned workers.
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VI1.6 Violence, abuse and explosition

89.

90.

91.

92.

93.

32

AMS are encouraged to take appropriate and gender responsive
measures to prevent and handle all forms of violence, abuse, exploitation,
forced labour, trafficking-in-persons, and child labour of migrant fishers.

AMS will build the capacity of relevant institutions and actors to identify
and respond to violence, abuse and exploitation, including establishing
and implementing of systems to identify and provide support for victims/
survivors of violence, abuse, exploitation, forced labour, trafficking-in-
persons and child labour and to ensure that migrant fishers who are
identified as victims/survivors of trafficking-in-persons are not punished
for unlawful acts committed as a result of being trafficked in line with the
ASEAN Convention Against Trafficking in Persons Especially Women and
Children.

AMS are encouraged to collaborate to enable multi-disciplinary and
coordinated response/ services for exploitation, including victims/survivors
of violence, abuse, exploitation, trafficking-in-persons, forced labour or
child labour between receiving, sending, flag, port and coastal states.
This may include, but not be limited to, medical and psychological care,
counselling services, legal aid, interpretation and translation services,
hotlines, accommodation and financial support, with effective referral
pathways between the various parts of the system.

AMS are encouraged to develop suitable and effective protection
mechanisms for witnesses of violence, abuse, exploitation, trafficking-
in-persons with consideration to protection of personal identifiable data,
privacy and confidentiality to protect victims and witnesses from being
affected in the future.

In accordance with the laws, regulations and policies of AMS, there should
be an administrative separation between immigration law enforcement and
protection of victims of forced labour, labour exploitation and trafficking in
persons to allow all migrant fishers to seek immediate assistance and
protection without fear of criminalisation, arbitrary detention and forced
deportation in the entire migration cycle. All protection measures should,
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where appropriate, employ a victim-centred and rights-based approach
following the non-punishment principle, in which trafficked persons should
not be subject to arrest, charge, detention, prosecution, or be penalised
or otherwise punished for illegal conduct that they committed as a direct
consequence of being trafficked, and ensure victims’ rights to remedy.

VI.7 Return and integration

94.

95.

96.

97.

AMS are encouraged to implement the ASEAN Guidelines on Effective
Return and Reintegration of Migrant Workers, in relation to migrant fishers.

Sending States are encouraged to collaborate with Receiving States to
ensure the safe, voluntary and dignified return of their citizens, regardless
of their immigration status. Labour attaches and consular officers in
the Receiving State should collaborate with employers and recruitment
agencies and facilitate the safe, voluntary and dignified return of migrant
workers.

AMS are encouraged to ensure that fishers on a fishing vessel that flies
their flag and that enters a foreign port are entitled to repatriation in the
event that the fisher's work agreement has expired or the fisher is no
longer able to carry out the duties required under the work agreement or
cannot be expected to carry them out in the specific circumstances, or has
been terminated for justified reasons by the fisher, fishing vessel owner,
or relevant authority, ensuring that all rights, benefits and entitlements are
met in accordance with the contract. This also applies to fishers from that
vessel who are transhipped for the same reasons to the nearest port.

The cost of the repatriation shall be borne by the fishing vessel owner, except
where the fisher has been found to be in serious default of his or her work
agreement obligations in accordance with national laws and regulations.
AMS are encouraged to establish systems in collaboration with relevant
stakeholders to cover the costs of repatriation in the event the costs cannot be
recovered from the vessel owner, for example in the case of abandonment.
Workers should not be penalized for lapses on the part of employers in
obtaining required permissions and approvals. Vessel owners should be
obliged to cover repatriate or return costs in the case of a fisher’s death.
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98. Sending states are encouraged to develop comprehensive reintegration
programmes for returnee migrant fishers and their families, as well as
employment programmes for returned migrant fishers that take into account
skills acquired in migration. The Sending State and the community should
welcome returned migrant workers and provide them access to arrival
services. Sending states will encourage enterprises to recruit returned
migrant fishers as formal workers.

VIL.8 Access to justice and remedies

99. AMS should provide migrant fishers, who may be victims of abuse,
exploitation, violence, trafficking or forced labour with effective and timely
access to the legal and judicial system in accordance with the national
laws, regulations, and policies.

100. AMS are encouraged to cooperate and collaborate between receiving,
sending, flag, port and coastal states in investigating and prosecuting
violence, abuse, exploitation, forced labour, trafficking-in-persons, and
child labour of migrant fishers; and in providing access to justice to those
victims and survivors.

101. The Receiving State will facilitate the exercise of consular functions by
consular or diplomatic authorities of the Sending States when a migrant
fisher is arrested or committed to prison or custody or detained in any
other manner under the laws, regulations, and policies of the Receiving
State. In cases where migrant fishers are accused of criminal acts, their
access to justice and right to due process will be facilitated/supported by
the Receiving State, Flag State, Port State or Coastal State, as applicable,
in accordance with their respective national laws and policies.

102. AMS are encouraged to explore laws that ensure that both recruitment
agencies and fishing vessel owners can be held financially liable and
accountable in the event that contractual obligations to a migrant fisher
are not met.
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VI1.9. Response and support in crisis situations

103.AMS are encouraged to implement the ASEAN Guidelines on the
Protection of Migrant Workers and Family Members in Crisis Situations,
in relation to migrant fishers in crisis situations. In particular, AMS should
ensure that support is provided to migrant fishers who are stranded or in
crisis situations, such as in the form of return and reintegration support,
and social security benefits and protection.

VI1.10. Regional cooperation and partnerships

104.At a regional level, AMS are encouraged to strengthen or consider
establishing a mechanism for reporting on conditions faced by migrant
fishers, in order to facilitate the early identification of potential challenges
on human rights, allowing for swift and effective interventions. AMS should
implement proactive measures to enhance the protection of migrant
fishers and reinforce commitments in upholding international labour
standards, indicated in ASEAN instruments and appropriate international
instruments.

105. Where appropriate, a cross-pillar mechanism to address the protection
and placement of migrant fishers should include relevant ASEAN sectoral
bodies across the ASEAN Political Security Community (APSC), ASEAN
Socio Cultural Community (ASCC) and ASEAN Economic Community
(AEC) pillars.

106. ASEAN bodies and regional tripartite organisations, notably the ASEAN
Trade Union Council (ATUC) and ASEAN Confederation of Employers
(AEC), will encourage and facilitate cooperation and partnerships of
AMS stakeholders on a regional basis, including employers and workers
representatives, civil society, and fish processing unit.

VII.CAPACITY BUILDING OF IMPLEMENTING ORGANISATIONS
AND PARTNERS

107. AMS are encouraged to build capacity of all relevant ASEAN sectoral bodies
and national and regional stakeholders to build common understanding of
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their respective roles in the placement and protection of migrant fishers
and to foster collaboration and coordination of efforts.

108. ACMW are encouraged to facilitate bilateral or multilateral cross-border
coordination between AMS on matters relating to the placement and
protection of migrant fishers.

109. Assistance may be sought from competent ministries and national
agencies, development partners and international organisations for
capacity-building efforts.

Viil. RESOURCE MOBILISATION FOR IMPLEMENTATION OF THE
GUIDELINES

110. AMS are encouraged to ensure that human and financial resources, as
well as infrastructure are available to implement policies and programmes.

111. AMS are encouraged to bring attention of the efforts around the placement
and protection of migrant fishers to regional and international organisations,
development partners, the United Nations Network on Migration, and
ASEAN Dialogue Partners for any support they can organise in the form
of technical or financial assistance.

112. AMS are encouraged to promote public—private partnerships that can
ensure implementation of the Guidelines for the placement and protection
of migrant fishers.

IX. UTILISATION OF THE GUIDELINES

113. AMS are encouraged to disseminate the Guidelines to intended users and
stakeholders, and to the public in general. Where appropriate, publicity of
the Guidelines should be given through different media, including press
releases, television, radio and social media. AMS are encouraged to
translate the Guidelines into local languages for wider dissemination.

114. AMS are encouraged to use the Guidelines widely in improving their national
policies and programmes and engaging in dialogue with countries and
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115.

116.

117.

118.

relevant stakeholders outside ASEAN on the placement and protection of
migrant fishers. In the utilisation of the Guidelines, AMS are encouraged to
coordinate and collaborate with appropriate stakeholders in Sending and
Receiving States, Port States, coastal States and Flag States.

The implementation of the Guidelines should be coordinated with
implementation of the overall migration and employment strategies of the
AMS, relevant regional commitments, including the ASEAN Consensus
and relevant action plans, and relevant international commitments that
are adopted by all AMS, including those under the UN 2030 Agenda for
Sustainable Development and the Sustainable Development Goals as
well as the Global Compact on Safe, Orderly and Regular Migration.

MONITORING AND EVALUATION OF THE GUIDELINES

Monitoring, periodic review and independent evaluation of the status
of implementation of the Guidelines should be made robust, led by the
ACMW and carried out by governments, employers’ organisations, workers’
organisations, and may include relevant stakeholders and other relevant
stakeholders to ensure respect for the Guidelines in national and ASEAN
policies.

The ASEAN Secretariat may provide support and advice on monitoring
and evaluation processes.

AMS are encourage to produce a regularly updated repository of promising
practices to be shared among States and used to support monitoring and
evaluation.
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ANNEX:
GLOSSARY OF KEY TERMS
WITH DEFINITION

For the purposes of the Guidelines and in accordance
with the ASEAN Guidelines on Protection of Migrant
Workers and Family Members in Crisis Situations,

Crisis the term “crisis” refers to public health emergencies,
natural disasters and other crises as determined by
ASEAN Member States where the crises occurred.
Means a contract of employment, articles of agreement

Fisher’s work or other similar arrangements, or any other contract

agreement governing a fisher's living and working conditions on

board a vessel.

Migrant worker refers to a person who is to be engaged
or employed, is engaged or employed, or has recently
been engaged or employed in a remunerated activity
in a State of which he or she is not a national.®

Migrant worker

Migrant fishers refer to migrant workers who are
employed in any capacity or carrying out an occupation
on board commercial fishing vessels flying the flag of a
country other than their own nationality.®

Migrant fishers

The ASEAN Consensus uses the term “Receiving

Receiving State State” to refer to the AMS which hosts a migrant
worker.
The ASEAN Consensus uses the term “Sending

Sending State State” to refer to the AMS of which the migrant worker
is a national.

Flag State The AMS with which a vessel is registered.

5 Definition in the ASEAN Consensus on Protection and Promotion of the Rights of Migrant Workers

¢ Definition in the ASEAN Declaration on the Placement and Protection of Migrant Fishers

38 ASEAN Guidelines on the Placement and Protection of Migrant Fishers



The AMS with open areas of sea and jurisdiction over

Coastal State . Y
its territorial sea.

Port State The AMS that allows Port State Measures at its ports.

Tripartism is defined by the ILO as “the interaction of
government, employers and workers (through their
representatives) as equal and independent partners
to seek solutions to issues of common concern”.”
Tripartism and In other words, tripartism refers to the involvement of
Tripartite partners | employers’ and workers’ organisations, alongside the
government, on an equal footing, in decision-making.
It also does not mean that the responsibilities of the
three parties are the same. Each side has a clear role
and function to fulfil.8

7ILO: “ILO Thesaurus”, https://metadata.ilo.org/thesaurus.html

8ILO: National tripartite social dialogue: An ILO guide for improved governance, Social Dialogue
and Tripartism Unit, Governance and Tripartism Department (Geneva, 2013).
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ABBREVIATIONS

ASEAN Committee on the Implementation of the ASEAN

ACMW Declaration on the Protection and Promotion of the Rights
of Migrant Workers

ACTIP ASEAN Convention against Trafficking in Persons
Especially Women and Children

ACWC ASEAN Commission on the Promotion and Protection of
the Rights of Women and Children

AFML ASEAN Forum on Migrant Labour

AICHR ASEAN Intergovernmental Commission on Human Rights

ALIC ASEAN Labour Inspection Conference

ALICOM ASEAN Labour Inspection Committee Meeting

AMS ASEAN Member States

ASEAN Association of Southeast Asian Nations

ASEAN ASEAN Consensus on the Protection and Promotion of

Consensus the Rights of Migrant Workers, 2017

Cebu ASEAN Declaration on the Protection and Promotion of

Declaration the Rights of Migrant Workers, 2007

CEDAW C.onv.en.tlon. on the .Ellmlnat|on of All forms of
Discrimination Against Women

GCM Global Compact on Safe, Orderly and Regular Migration

ICRMW International Convention on the Protection of the Rights
of All Migrant Workers and Members of their Families

ILO International Labour Organization
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OSH Occupational Safety and Health

RFMO Regional Fisheries Management Organization
SDGs Sustainable Development Goals

SEAFDEC Southeast Asian Fisheries Development Center
SLOM ASEAN Senior Labour Officials Meeting

UN United Nations
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